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What Every Employer Needs to Know About The Family First Coronavirus
Response Act
General
What does the Act require of employers?
The Act requires employers with fewer than 500 employees to provide emergency paid sick leave to certain workers
who have been impacted by the COVID-19 pandemic. The Act also expands the Family and Medical Leave Act
(FMLA) to require employers to provide paid time off to certain employees who are impacted by the COVID-19
pandemic.
When does the Act take effect?
The Act takes effect on April 2, 2020.
Are the emergency paid sick leave and expanded FMLA leave requirements permanent?
No. The emergency paid sick leave and emergency FMLA leave requirements expire on December 31, 2020.
Employers Obligation to Provide Emergency Paid Sick Leave Under The Act
Which employers are required to provide emergency paid sick leave under the Act?
Employers with fewer than 500 employees must provide emergency paid sick leave required under the Act.
What amount of emergency paid sick leave must employers provide under the Act?
Employers must provide full-time eligible employees with up to 10 days of paid emergency sick leave under the Act.
Employers must provide part-time eligible employees emergency paid sick leave which is equal the number of hours
the employee works on average over a two-week period.
Which employees are eligible for emergency paid sick leave?
Employees are eligible for paid sick leave if they are unable to work or telework if they are:
1. Subject to a quarantine or an isolation order;
2. Under physician order to self-quarantine;
3. Seeking medical treatment due to COVID-19 symptoms;
4. Caring for an individual subject to quarantine or an isolation order, or under physician order to selfquarantine (NOT limited to family members);
5. Caring for a child whose school or daycare provider is closed or unavailable; or
6. Experiencing any other substantially similar condition specified by the Secretary of HHS.
How long must an employee be employed to be eligible for emergency paid sick leave under the Act?
There is no tenure requirement for an employee to be eligible for emergency paid sick leave.
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Are part-time employees eligible for emergency paid sick leave?
Yes. The Act covers both full-time and part-time employees. Employers must provide part-time eligible employees
emergency paid sick leave which is equal the number of hours the employee works on average over a two-week
period.
How much must employers pay employees for emergency paid sick leave?
Employers must pay employees 100% of their regular rate of pay capped at $511 per day if they are unable to work
or telework because they are:
•

Subject to a quarantine or an isolation order;

•

Under physician order to self-quarantine; or

•

Seeking medical treatment due to COVID-19 symptoms.

Employers must pay employees two thirds of their regular rate of pay capped at $200 per day, if they are unable to
work or telework because they are:
•

Caring for an individual subject to quarantine or an isolation order, or under physician order to selfquarantine (note – the Act does not require that the individual subject to quarantine or physician’s order to
self-quarantine be a member of the employee’s family);

•

Caring for a child whose school or daycare provider is closed or unavailable; or

•

Experiencing any other substantially similar condition specified by the Secretary of HHS.

How will employers be reimbursed for emergency paid sick leave?
Employers will receive full reimbursement for any emergency paid sick leave paid to employees through a payroll tax
credit.
Is emergency sick leave in addition to time available under an employer’s existing paid time off policies?
Yes. Emergency sick leave is in addition to any paid time available under an employer’s existing paid time off
policies. Under the Act, employers may not require an employee to use other paid leave provided by the employer
before using the paid sick leave provided under the Act.
May an employer change its existing sick leave or PTO policies in light of its emergency paid sick leave
obligations under the Act?
No. The Act prohibits employers from change existing paid leave policies on or after the date of the Act’s enactment
to avoid providing the additional two weeks of emergency paid sick time.
What impact will state sick leave laws have on the Act?
The new law does not address the interplay with the Act and state and local laws.
Are there exemptions from paying emergency paid sick leave for smaller employers or employers facing
business closure?
The Act provides the Secretary of Labor the authority to exempt small businesses with fewer than 50 employees from
the paid leave requirements if those requirements would jeopardize the viability of the employer’s business.
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What notice do employers have to provide employees concerning emergency paid sick leave?
Employers must post and keep posted, in conspicuous places, notice of the emergency paid sick leave requirements
made available under the Act. Within seven (7) days, we expect the Secretary of Labor will provide a model notice for
use by employers. Employers may require employees to follow “reasonable notice procedures” in order to continue
receive paid sick time after the first workday an employee receives paid sick time.
If an employer shuts down temporarily does it still have to pay for emergency sick leave?
The Act does not require employers to pay employees during a shutdown due to a public health emergency. An
earlier version of the bill did contain such a requirement, but it was removed in the final version. Employees who lack
work due to a shut down or partial shut down may be eligible to collect unemployment benefits.
Employer Obligations to Provide Emergency Family and Medical Leave Under the Act
Which employers will be required to provide emergency FMLA Leave under the Act?
All employers with fewer than 500 employees must provide emergency FMLA leave required under the Act.
Are employers with less than 50 employees required to provide emergency FMLA leave under the Act?
Yes. All employers with fewer than 500 employees must provide emergency FMLA leave required under the Act.
However, smaller employers or those facing a shut down may be eligible for exemptions from the Secretary of Labor.
See question below.
Which employees will be eligible for the emergency FMLA Leave?
Employees with a minor child who is unable to work (or telework) in the event of the closure of the child’s school or
place of care due to COVID-19 precautions.
How long does an employee need to be employed to be eligible for emergency FMLA leave?
An employee must be employed for at least 30 days to be eligible for emergency FMLA leave.
How much emergency FMLA leave will be available to eligible employees?
Eligible employees are entitled to receive up to 12 weeks of job-protected leave.
Are employers required to pay employees who are on expanded FMLA leave?
Yes. Employers are required to pay full-time employees at two-thirds of their regular rate for the number of hours the
employee would otherwise be normally scheduled up to a maximum of $200 per day.
When are employers required to begin paying employees who take emergency FMLA Leave?
Under the emergency FMLA Leave section of the Act, there is a 10 day waiting period before an employee becomes
eligible to receive paid emergency FMLA leave. However, the employee may exhaust other PTO time during the 10
day waiting period.
Are part-time employees eligible to received emergency FMLA Leave?
Yes. Part-time employees are entitled to be paid based on the average number of hours the employee worked for the
six (6) months prior to taking emergency FMLA. Employees who have worked for less than six (6) months prior to
leave are entitled to the employee’s reasonable expectation at hiring of the average number of hours the employee
would normally be scheduled to work.
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How much will employees be paid while on emergency FMLA leave?
Full-time employees are eligible to be paid two-thirds of their regular rate for the number of hours the employee
would otherwise be normally scheduled up to a maximum of $200 per day or $10,000 in the aggregate.
How will employers be reimbursed for emergency paid sick leave?
Employers will receive full reimbursement for any emergency paid sick leave paid to employees through a payroll tax
credit.
Must an employer hold open an employee’s job while on emergency FMLA leave?
Yes. The emergency FMLA leave section of the Act requires employers to provide job protection to employees who
take emergency FMLA leave.
Note: A different but “equivalent” position will suffice. Also, there is a “reasonable efforts” exception to restoration for
employers with less than 25 employees.
Which businesses are exempt from providing emergency FMLA leave?
The Act provides the Secretary of Labor the authority to exempt small businesses with fewer than 50 employees from
both the paid emergency FMLA leave and paid emergency sick leave requirements of the Act if those requirements
would jeopardize the viability of the business.
Note: This authority includes exempting healthcare providers and emergency responder employees.
How can small businesses facing closure request exemptions from emergency FMLA leave?
The Act permits the U.S. Department of Labor to issue regulations concerning the exemption of small businesses
with fewer than 50 employees when the provision emergency FMLA would jeopardize the viability of the business as
a going concern. We expect subsequent regulations may address this situation.
If an employee already exhausted some, or all of their FMLA leave, are they entitled to additional emergency
FMLA leave?
Most likely, no. The Act appears to merely add one other qualifying reason for an employee to take FMLA leave, i.e.,
to take care of a child during a school closure related to COVID-19. Therefore, if an employee has already used all or
a portion of his or her 12-week entitlement of FMLA leave for another qualifying reason, then the employee is only
entitled to use the remaining balance of their 12-week FMLA entitlement for a qualifying coronavirus-related reason.
Also, if the employee has already exhausted his or her 12-weeks of FMLA leave for another qualifying reason, they
are not eligible to take any emergency FMLA leave. Similarly, if an employee exhausts their 12-weeks of FMLA leave
as emergency FMLA leave, the employee will be unable to take additional FMLA leave until they becomes eligible
again for FMLA leave.
Are healthcare providers and first responders eligible for emergency FMLA?
Employers may exclude healthcare providers and first responders from emergency FMLA benefits.
If an employer shuts down temporarily does it still have to provide for emergency FMLA leave?
The Act does not require employers to provide emergency FMLA leave to employees during a shutdown due to a
public health emergency. An earlier version of the bill did contain such a requirement but it was removed in the final
version.
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